
Istituto nazionale di oceanografia e di geofisica sperimentale - OGS - Atto n. OCE 403 ADW del 17/07/2024 
 

 

 
 
 
 

ATTI DEI DIRETTORI DELLE SEZIONI DI RICERCA SCIENTIFICA O TECNOLOGICA, DELLE 
STRUTTURE TECNICHE DI SERVIZIO E DEI DIRIGENTI 

 
Atto n. OCE 403 ADW del 17/07/2024 
 

 
Oggetto:  Fornitura di uno sganciatore acustico in acciaio inox - OCEANO R5 e 

accessori. Affidamento diretto alla ditta Exail SAS, di Saint-Germain en 
Laye (Francia), (P.IVA/VAT N. FR09433185121), per l’importo complessivo 
di € 13.540,00 IVA esclusa, ai sensi dell’art. 50, comma 1, lettera b), del 
D.Lgs. n. 36/2023 e s.m.i. Oneri di sicurezza interferenziale non soggetti a 
ribasso d'asta: € 0,00. CIG n. B257FD382F, CUP n. F93C24000380006.   

 
IL DIRETTORE DELLA SEZIONE DI RICERCA SCIENTIFICA OCEANOGRAFIA  

 
 

Richiamata la deliberazione del CdA n. 85 dd. 08/10/2020 “Procedura di valutazione comparativa per 
l’individuazione dei Direttori delle Sezioni e/o Centri di Ricerca Scientifica e/o Tecnologica: 
Sezione di ricerca scientifica “Oceanografia” - OCE - nomina del candidato vincitore” con la 
quale si è disposto la nomina a Direttore della Sezione di Ricerca Scientifica “Oceanografia” 
– OCE, del dr. Cosimo Solidoro, con decorrenza 01/11/2020 e termine al 31/10/2024; 

visto l’atto della Direttrice Generale n. 76 ADW del 09.02.2024 “Delega temporanea in materia di 
contratti pubblici di lavori, servizi e forniture ai Direttori delle Sezioni di ricerca/Centri di 
ricerca e delle Strutture Tecniche di servizio e ai Dirigenti Amministrativi dell’OGS”;  

vista la richiesta, agli atti della procedura, presentata dalla dott.ssa Vedrana Kovacevic, 
riguardante la necessità di provvedere alla fornitura di uno sganciatore acustico, con la 
caratteristica di posa nelle acque profonde (fino a 6000 m); 

considerato che l’acquisto in oggetto è destinato ad attività di ricerca inerente al progetto PNRA 
IOPPIERS, in particolare lo strumento è parte integrante per l’allestimento di un ancoraggio 
fisso oceanografico da posare in acqua nel Mare di Ross; 

tenuto conto che in considerazione della specificità della strumentazione richiesta si è ritenuto 
opportuno rivolgersi alla ditta Exail SAS, di Saint-Germain en Laye (Francia), considerata 
l’esperienza nell’utilizzo di questo prodotto nei diversi allestimenti di ancoraggi 
oceanografici e per garantire continuità di risultati per la riuscita dell’attività di ricerca; 

considerato  l’art. 50, comma 1, lettera b), del D.Lgs. n. 36/2023 e s.m.i., laddove si dispone che le 
stazioni appaltanti possano procedere, per importi inferiori a € 140.000,00, ad affidamenti 
diretti anche senza previa consultazione di più operatori economici; 

verificato infine che risultano applicabili le disposizioni di cui all’art. 10, comma 3, del D.Lgs. 
25/11/2016, n. 218 (Semplificazione delle attività degli Enti Pubblici di ricerca ai sensi 
dell’art. 13 della L. 7/8/2015, n. 124), in quanto la fornitura in oggetto è funzionalmente 
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collegata e destinata ad attività di ricerca, non sussistendo quindi l’obbligo di ricorso al 
mercato elettronico della Pubblica Amministrazione (MePA); 

dato atto che è stata avviata una trattativa diretta sul portale UnityFVG, GO8284, per l’affidamento 
della fornitura di cui trattasi con l’Operatore economico Exail SAS, di Saint-Germain en Laye 
(Francia), (P.IVA/VAT N. FR09433185121), regolarmente iscritto; 

dato atto che a seguito della richiesta esplorativa di preventivo ai sensi 50, comma 1, lettera b), del 
D.Lgs. n. 36/2023 e s.m.i., l’operatore economico ha offerto per la fornitura richiesta un 
importo complessivo di € 13.540,00 (Allegato n.1); 

visto  l’articolo 52, comma 1, del D. Lgs. 36/2023, il quale statuisce che per le procedure di 
affidamento diretto, di cui all’articolo 50, comma 1, lettere a) e b) del D. Lgs. 36/2023 con 
un importo inferiore ad € 40.000,00, gli operatori economici possano attestare il possesso 
dei requisiti di partecipazione e di qualificazione richiesti con una dichiarazione sostitutiva 
di atto di notorietà;  

 il summenzionato articolo, il quale dispone, inoltre, che la stazione appaltante verifica le 
dichiarazioni, anche previo sorteggio di un campione individuato con modalità 
predeterminate ogni anno; 

valutato che la documentazione amministrativa presentata, e l’offerta sono conformi con le 
disposizioni contenute nella richiesta esplorativa di preventivo e le condizioni particolari di 
contratto; 

tenuto conto il grado di soddisfazione maturato nei confronti del fornitore in occasione di precedenti 
rapporti contrattuali intercorsi con l’OGS, che si sono svolti con buon esito e nel rispetto dei 
tempi previsti; 

ritenuta   l’offerta congrua e conveniente; 

considerato il modesto importo dell’affidamento; 

 le prestazioni contrattuali consistono nella mera fornitura di prodotti, da consegnare nel 
breve periodo; 

visti                    gli articoli 17, 53, e 117 del Codice; 

                             gli articoli da 1 a 11 del Codice; 

   l’articolo 15 del Codice, l’Allegato I.2 del Codice e l’articolo   6 della L. 241/1990 e s.m.i.; 

                             l’articolo 16 del Codice, relativo all’Individuazione e gestione dei conflitti di interesse nelle 
procedure di affidamento di contratti pubblici; 

 l’articolo 24 del Regolamento di amministrazione, finanza e contabilità dell’OGS; 

 il Regolamento interno per la definizione delle procedure di acquisto di lavori, servizi e 
forniture, approvato in data 27/03/2023; 

 il Patto d’integrità approvato con determinazione del Direttore Generale n. 230 ADW del 
12/05/2023; 

visto l'articolo 26, comma 3 bis del D.Lgs. 9 aprile 2008, n. 81, la fornitura di cui trattasi non 
comporta rischi da interferenza, per cui non è stato redatto il DUVRI; 

visto che la fornitura in oggetto verrà consegnata in punto franco, è da considerarsi fuori campo 
IVA ai sensi dell’art. 7 del D.P.R. n. 633/1972, per mancanza del requisito territoriale 
dell’imposta; 

visto l’art.53 comma 4 del Codice laddove si prevede che in casi debitamente motivati è facoltà 
della stazione appaltante non richiedere la garanzia definitiva per l’esecuzione dei contratti; 

dato atto che, ai sensi di quanto disposto dall’art. 15 del D.Lgs. n. 36/2023 e s.m.i., il sottoscritto è il 
Responsabile Unico del Progetto (RUP) della procedura di cui trattasi; 
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preso atto che non ricorrono nel caso di specie motivi di incompatibilità o di conflitto di interesse, nei 
confronti dello scrivente, ai sensi della vigente normativa in materia di contrasto alla 
corruzione; 

ritenuto di nominare la sig.ra Simona Cassaro, collaboratore amministrativo dell’Ufficio Centralizzato 
per gli Acquisti (UCA), responsabile dell’istruttoria della procedura di cui trattasi; 

ritenuto di procedere quindi all’affidamento diretto della fornitura in oggetto e di autorizzare la 
stipula del contratto mediante scambio di corrispondenza, al seguente importo complessivo 
di € 13.540,00, oneri per la sicurezza per rischi da interferenza, € 0,00 (come tutto meglio 
descritto negli allegati alla Trattativa Diretta GO8284, su UnityFVG conservati agli atti); 

pertanto sulla base delle premesse di cui sopra, 

 
 

D E T E R M I N A  
 
 

1. di disporre, per i motivi esposti in premessa, l’affidamento diretto per mezzo della Piattaforma 
UnityFVG, ai sensi dell’art. 50, comma 1, lettera b), del D.Lgs. n. 36/2023 e s.m.i., della fornitura di 
uno sganciatore acustico in acciaio inox - OCEANO R5 e accessori, alla ditta Exail SAS, di Saint-
Germain en Laye (Francia), (P.IVA/VAT N. FR09433185121), verso il corrispettivo complessivo di € 
13.540,00 IVA esclusa; 

2. di avvalersi della facoltà di non richiedere la garanzia definitiva nei confronti dell’operatore 
economico; 

3. di autorizzare la stipula del contratto mediante scambio di corrispondenza; 

4. di dare atto che, ai sensi di quanto disposto dall’art. 15 del D.Lgs. n. 36/2023, il Responsabile Unico 
del Progetto in oggetto è il sottoscritto mentre la sig.ra Simona Cassaro funge da Responsabile 
dell’Istruttoria; 

5. di dare atto che per la spesa complessiva di € 13.540,00, è stata effettuata la seguente registrazione 
anticipata:  

ACRONIMO PROGETTO 102008_A.1_IOPPIERS_PNRA2022_MUR_CNR 

CODICE PROGETTO 102008_A.1_IOPPIERS_PNRA2022_MUR_CNR 
102008A.1 IOPPIERS PNRA2022 MUR CNR 

ID DG 13080/2024 

N. Registrazione 48/2024 

CUP F93C24000380006 

IMPORTO € 13.540,00 

 

6. di dare atto che il presente procedimento sarà soggetto ad avviso di post-informazione mediante 
pubblicazione sul profilo istituzionale del committente nella Sezione Amministrazione 
Trasparente/Bandi di gara e contratti; 
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 IL DIRETTORE 
  Dott. Cosimo Solidoro 
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1. Reference of the inquiry 

 

1.1 Your contact at Exail 

Martino Taffetani 

Sales and Business Development Manager for Italy 

 

M: +39 348 623 5951 

Exail SAS 

34, rue de la Croix de Fer 

78105 Saint-Germain en Laye 

France 

www.exail.com 

        
   
 
 

1.2 Customer point of contact 

Vedrana Kovacevic  
Sezione Oceanografia - OCE 

Istituto Nazionale di Oceanografia  

e di Geofisica Sperimentale - OGS  

Borgo Grotta Gigante n. 42/c  

34010 Sgonico (TS)  

Italia  

www.ogs.it  

tel + 39 040 2140 292  

fax + 39 040 2140 266  

vkovacevic@ogs.it 

  

https://www.exail.com/
https://www.exail.com/
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2. Commercial offer 

 

2.1 Summary 

Please refer to related technical documentation or to your contact at Exail for further details. 

 Part Nr Product Unit price Qty Amount 

1.  00169191 

Oceano R5 
Oceanographic Acoustic Release (6000m, 
2500kg SWL, 2500kg RL, Super Duplex 
Stainless Steel) 
Free of export 
 

12.450,00 € 1 12.450,00 € 

2.  KAA00952 

Oceano master link 3000kg SWL 
Master link 3000kg SWL (Duplex steel) 
Free of export 
 

400,00 € 1 400,00 € 

3.   Shipping costs to Italy (DDP Trieste) 690,00 € 1 690,00 € 

 
 

TOTAL  13.540,00 € 

2.2 Conditions 

 

• Terms and conditions: The Exail general terms and conditions of sale, see chapter 4, are fully 
applicable to the present quote and to the related order. They are completed by the following 
particular terms and conditions which will prevail, as the case may be. 
 

• Export: Based on above status, see chapter 3 for more information. 
 

• Delivery schedule: 8 weeks 
Whenever an export, import or transfer license or authorization is required, Exail shall not deliver 
the concerned goods or services before receiving the said license or authorization. Therefore, the 
delivery terms stipulated in this quote are conditional to the receipt of any export, import or transfer 
license or authorization required. 
 

• Prices: net in Euros , exclusive of VAT, freight, insurance, import taxes, custom fee or other duties. 
The Incoterm applicable is EXW Brest – France, according to INCOTERMS ICC 2010. 
 

• Invoice plan: 30% invoiced upon placement of the Purchase Order; 70% upon delivery. Payment 
terms for all invoices are 30 days net upon presentation of Commercial Invoice. 
 

• Warranty: 1 year. 
 

• Offer validity: This offer is valid until 26/07/2024. 
 
 

Not included in the present quote:  
- Warranty duration extension, 
- Bank guarantees (bid bond, advance payment bond) performance and/or warranty bond). 

In case of request for warranty duration extension and/or bank guarantee(s), the present quote shall be 
updated accordingly. 
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2.3 Purchase Order Instructions 

Please ensure: 

1. Your purchase order is addressed to the following entity: 

Exail SAS 

34 rue de la Croix de Fer 

78100 Saint-Germain en Laye 

France 

By email to: martino.taffetani@exail.com 

 

2. Your order references this Exail commercial offer Nr: QU_2404_61909  . 

 

3. Add all relevant Exail Part Nrs. for the ordered items. 
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3. Export 

Export of the products and services described in this document may be subject to different rules and 
regulations related to export control. Please check the table in chapter 2 to find about the export status 
that applies to each item quoted. 
Exail products and services shall not be exported or re-exported in the following countries: Cuba, Iraq, 
Iran, North Korea, Sudan and Syria. They shall additionally not be used in those countries (including 
their territorial waters) for any commercial application. 
The following export control guidelines shall apply as related to French rules and regulations. 

3.1 Free export 

This product or service can be freely exported. 

3.2 Dual-use goods 

Whenever the dual-use goods category applies to a product or service mentioned in this quote, it has 
not been specifically developed for military applications but may be used in the scope of either civilian 
or military applications. It is then concerned by the dispositions of Regulation (EC) N° 428/2009 of the 
Council of 5th May 2009 as modified, directly applicable in French law. 
As a consequence, this product or service is subject to the following dual-use goods export control 
procedures from France: 

• It can be freely delivered to France or any country within EU. 
• It can be exported under Exail’s Union General Export Authorization n° EU001 to the following 

countries (so called “bona fide”): Australia, Canada, USA, Japan, New-Zealand, Norway and 

Switzerland/Liechtenstein. 

• It can be exported to other countries but only through the preliminary issuance of an individual 
export license by the French authorities. 

If an individual export license has to be issued by the French authorities, it is required that you provide 
a description of your usual activity (and the one of the end-user if different) and that the end-user fills in 
an end-user certificate (using a predefined format). This certificate includes the description and location 
of the intended application for the product or service as well as a commitment not to re-export the said 
product or service without the preliminary agreement of the French authorities. 
Once the product or service has been delivered to its first destination, the following rules apply: 

• From an EU country member, the good is free of movement as long as it remains within EU. 
• From an EU country member, the good can only be re-exported to a non EU country member 

under the dual-use goods export control procedures set forth by the local national authorities. 
• From a “bona fide” country, the good can only be re-exported under the dual-use goods export 

control procedures set forth by the local national authorities. 
• From another country, the good can only be re-exported under both the conditions of the original 

export license from France (depending on its type and content) and the dual-use goods export 
control procedures set forth by the local national authorities. 

3.3 Defence related products 

Whenever the defense related products category applies to a product or service mentioned in this quote, 
it is submitted to very strict export control regulations. It is then concerned by the dispositions of the 
Directive 2009/43/EC of the European Parliament and the Council of 6th May 2009 as modified, 
implemented in French law by the Law n° 2011-702 of 22nd June 2011, as modified. 

Whatever the country of destination (besides France), an export license from French authorities is 
mandatory before purchase order acceptance, contract signature and/or delivery. It is required that you 
provide a description of your usual activity (and the one of the end-user if different) and an end-user 
certificate will have to be filled in (using a predefined format). This certificate includes the description 
and location of the intended application for the product or service as well as a commitment not to re-
export the said product or service without the preliminary agreement of the French authorities.  
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4. General Terms and Conditions of sale of EXAIL SAS 

Rev. September 22, 2023
Preamble 

The purpose of these GTCS is to define the terms and conditions of sale of 

the Work (as defined below), applicable to Orders placed by the Customer 

(as defined below) and constituting the sole basis for negotiation in 

accordance with Article L441-1 of the Commercial Code. They set out the 

terms and conditions that will govern the Contracts. The GTCS are accepted 

(including tacitly) by the Customer either as they stand, or supplemented or 

modified in the Contract by special terms and conditions. Any special 

conditions derogating from these GTCS must be negotiated between the 

Parties and clearly set out in the Contract. The recitals form an integral part 

of the Contract. 

 

Article 1. Definitions 

For the purposes of these GTCS, words and expressions beginning with a 

capital letter, whether singular or plural, shall have the following meanings: 

Affiliated Company: refers to any entity controlling, controlled by or under 

common control with Exail (within the meaning of the term "control" as 

defined in Article L. 233-3 of the French Commercial Code). 

ECB: refers to the European Central Bank. 

Entrusted Good(s): refers to the goods (including, but not limited to: 

machines, sub-systems, equipment, tooling, raw materials, parts etc.) made 

available to Exail by the Customer and placed under Exail's control and 

responsibility, including any supplies, in order to enable Exail to perform the 

Contract. 

Export regulations: refers to all applicable export and import control laws and 

regulations. 

Force Majeure: refers to any event beyond the control of a Party, which could 

not reasonably have been foreseen when the Contract was signed (strike 

action being expressly excluded), the effects of which cannot be avoided by 

appropriate measures, and which prevents the Party from performing its 

obligation. 

GDPR: refers to Regulation (EU) 2016/679 of the European Parliament and 

of the Council of 27 April 2016 on the protection of individuals with regard 

to the processing of personal data and on the free movement of such data. 

GTCS: refers to these General Terms and Conditions of Sale. 

Customer: refers to the entity receiving the Offer and, if the Offer is accepted, 

the signatory to the Contract. 

Background Information: refers to all documents, knowledge, data, plans, 

methods, models, prototypes, drawings as well as all pending patent 

applications, patents, trademarks, software, and other IPR, know-how 

(processes, technologies, Confidential Information) held by a Party and 

obtained outside of, or prior to the start of performance of the Contract or 

subsequently, generated or acquired independently (without access to the 

Prior Knowledge of the other Party) subject to any third party rights. 

Contract: refers to the Offer, the Order (where applicable) and the GTCS 

combined. 

Order: refers to any purchase order issued by the Customer in response to an 

Offer. 

Intellectual Property Right(s) or IPR: refers to patents, copyrights, designs, 

trademarks, topographies, database rights, rights relating to know-how, moral 

rights or other similar rights in any country, in each case whether registered 

or not, all rights to apply for registration, and any application for registration 

of any of the foregoing. 

Exail: refers to Exail SAS and/or any Affiliated Company issuing the Offer 

to the Customer. 

Confidential Information: refers to information of any nature whatsoever, in 

particular Technical or Commercial Information, concerning the Purchaser's 

requirements, and more generally the performance of the Contract, not made 

available to the public, communicated by between the Parties, in writing or 

orally, visually, electronically, on magnetic media or in any other form such 

as, in particular, documentation, drawings, videos, samples, software, 

mechanisms, demonstrations, tests, presentations or visits to Exail's 

premises. 

Classified Information: refers, in accordance with Article 413-9 of the French 

Criminal Code or any other applicable provision, to any process, object, 

document, information, computer network, computerised data or file falling 

within the scope of the protection of national defence secrets, which has been 

subject to classification measures designed to restrict its dissemination or 

access. 

Technical Information: refers to any technical data or information, including 

any technical documentation, communicated to the Customer in connection 

with the performance of the Work, in any form whatsoever. 

Deliverable(s): refers to all elements delivered by Exail as part of the Work 

carried out under the Contract, and in particular any study, recommendations, 

reports, Software, audits. The Deliverables will be supplied, at Exail's choice, 

in French or English. 

Software: refers to any programme, process, and instruction rule addressed 

to a machine sold by Exail to the Customer, relating to the operation of a data 

processing unit (regardless of its format), including any copy, update, 

upgrade, modification, improvement and any derivative work thereof. 

Offer: refers to the latest version of any technical, financial and/or 

commercial proposal submitted by Exail to the Customer, as well as all 

documents referred to in the said proposal. 

Party(ies): refer(s), individually or collectively, to Exail and/or the Customer. 

Product(s): refer(s) to the equipment exhaustively listed in the Offer, 

delivered to the Customer in accordance with the terms of the Contract. 

REACH Regulation: refers to Regulation (EC) No 1907/2006 of 18/12/2006 

concerning the Registration, Evaluation, Authorisation and Restriction of 

Chemicals and establishing a European Chemicals Agency, and any 

amendments thereto, including Commission Regulation (EU) No 453/2010 

of 20 May 2010. 

Foreground Information: refer(s) to all the IPR on the Work, of any nature 

whatsoever, on any medium whatsoever and in any form whatsoever, 

including in particular the work, information, knowledge, know-how, 

methods, deliverables, technical documentation, processes, data, firmware, 

software, moulds, tools, equipment, plans, technical notes, drawings, models, 

mock-ups, prototypes, graphics, databases or any other elements, linked to or 

resulting from the Contract which may or may not be the subject of IPR, and 

created or developed by the Parties as part of the performance of the Contract. 

Service(s): refer(s) to all the tasks, services and works exhaustively defined 

in the Offer, carried out by Exail, in accordance with the terms of the 

Contract. 

Work: refers to all Products and/or Services to be supplied and/or performed 

by Exail, in accordance with the Contract. The Work also includes Technical 

Information and/or any Software. 

 

Article 2. Contractual documents 

2.1 The contractual relationship between the Parties is governed exclusively 

by the following contractual documents, listed in decreasing order of 

precedence: (i) the Offer, (ii) where applicable, the Order, and in particular 

the special terms and conditions agreed in writing by the Parties, (iii) the 

GTCS and (iv) any other contractual document validated in writing by the 

Parties. 

2.2. The general terms and conditions of purchase or any other terms and 

conditions or document issued by the Customer do not apply to the Contract 

and are expressly rejected by Exail. 

2.3. The Parties have jointly and expressly agreed to exclude the application 

of the provisions of Article 1119 Paragraph 2 of the French Civil Code. 

2.4. The application of professional practices is expressly excluded where 

they do not comply with the GTCS or the Special Terms and Conditions. 

 

Article 3. Formation of the Contract 

3.1. Unless otherwise specified in the Offer, any Offer sent to the Customer 

is valid for thirty (30) calendar days from the date of the Offer. The validity 

of the Offer cannot be tacitly extended. 

3.2. Unless otherwise agreed by the Parties, a Contract enters into force 

between the Parties upon the completion of all of the following events: (i) on 

the date of the acknowledgement of receipt of the Order by Exail without 

reservation, (ii) where applicable, the receipt by Exail of any certificate and 

authorisation required by an authority, duly signed by the Customer or (iii) 

where applicable, the granting by the competent authorities of any export 

licence or authorisation that may be required for the performance of the 

Contract, in accordance with Article 16 of the GTCS. 



 Commercial offer n° QU_2404_61909_2  

  Dated July 11, 2024  
 

Commercial in confidence 7/12 
 

3.3. The Offer may be modified or cancelled by Exail at any time up to the 

entry into force of the Contract, in accordance with Article 3.2 above, by 

simple written notification sent by any means, without the Customer being 

entitled to claim for any damages or compensation of any kind as a result of 

such amendment or cancellation. 

 

Article 4. Exail's obligations  

4.1. Best-efforts obligation: Exail undertakes to use its best efforts to perform 

its Work. 

4.2. Obligation to inform and advise: As a professional in the field concerned, 

Exail is bound by an obligation to advise and inform the Customer. Exail 

undertakes to provide it with the advice, warnings and recommendations, 

particularly in terms of quality and performance, required to carry out the 

Work. 

 

Article 5. Customer’s obligations 

5.1. The Customer, an informed professional, acknowledges that it has been 

duly informed and has taken note of all the useful and necessary information 

to ensure that its project is feasible, according to its considered assessment of 

the problem, with the provision of the Work. 

5.2. The Customer undertakes to comply with its contractual obligations. 

5.3. The Customer undertakes to provide, within the deadlines agreed by the 

Parties, any element enabling Exail to execute the Contract including, but not 

limited to: information relating to the final use or purpose of the Work, any 

study, plan, input data and, more generally, any document deemed necessary. 

The Parties agree that an oversight or delay on the Customer’s part or the 

inaccuracy of these documents and/or information may result in delays in 

performance and/or modifications to the Work, and that all additional costs 

may be invoiced by Exail (in particular for storage, 

mobilisation/demobilisation, etc.). 

 

Article 6. Price and payment terms 

6.1. Price 

6.1.1. Nature of the price 

The price of the Work is expressed in the Offer in Euros. The prices 

communicated by Exail are firm for the quantities and characteristics of the 

Work but may be updated/revised/modified in accordance with Articles 6.1.2 

(Revision) and 12.1.1 (Modification). 

6.1.2. Update – Revision 

Price updates: The prices of the Work in the Offer may be updated by Exail 

between the date of expiry of the Offer and the date of signature of the 

Contract. 

Price revision: For any Contract with a performance period of more than 12 

months, the prices may be revised by Exail in accordance with the price 

revision formula inserted in the Offer and/or in the Contract. In particular, 

this revision may reflect increases in the cost of labour and raw materials. 

In addition, in accordance with Article 1195 of the French Civil Code, in case 

of a change in economic circumstances (particularly the effects of exchange 

rates or changes in regulatory constraints), Exail will be entitled to revise the 

prices of the Work after sending written notification to the Customer with 

supporting documents. 

6.1.3. Costs 

Travel expenses, including in particular travel and accommodation expenses, 

shipping costs, as well as expenses incurred for any supplies or 

documentation, not expressly mentioned in the Offer, will be invoiced in 

addition, on the basis of the supporting documents provided by Exail. Any 

bank charges shall be borne by the Customer. 

6.1.4. Taxes 

The prices communicated by Exail do not include any tax, customs duty, 

compulsory levy or any other charge or similar tax applicable to the Work. 

Consequently, the amount of any current or future tax, duty or deduction 

applicable to the performance of the Work (as well as to the use of the Work 

by the Customer) will be borne in full by the Customer, in addition to the 

price stated in the Offer. 

6.2. Payment terms 

Full payment for the Work must be made by bank transfer to Exail's account 

in accordance with the payment schedule set out in the Offer. Payments must 

be made within a maximum of thirty (30) calendar days from the date of issue 

of the invoice. Payments are considered to have been made on the day the 

funds are received in Exail's bank account. 

6.3. Late payments 

6.3.1. Late penalties 

Compliance with payment terms is an essential condition of the Contract. In 

the event of non-compliance, and without prior formal notice, the Customer 

will be required to pay late payment penalties calculated, from the initially 

scheduled payment date, on the basis of the ECB rate plus ten (10) points. 

Exail may also request payment of a lump-sum indemnity in accordance with 

Article L441-6 of the French Commercial Code. If the cost of recovering the 

payments actually incurred exceeds the lump-sum amount, Exail may also 

claim additional compensation, subject to justification. 

6.3.2. Suspension and other penalties 

Exail will be entitled to suspend performance of the Contract in its entirety 

until full payment of the sums due. In addition, the Customer will be required 

to compensate Exail for any additional storage, insurance, handling and/or 

demobilisation/mobilisation costs. 

Article 6 applies without prejudice to any other rights Exail may have under 

the law or the Contract. 

 

Article 7. Quality, hygiene, health and environment  

7.1 Entrusted goods: The Customer guarantees that the Goods entrusted to 

Exail comply with the regulations in force, whether or not they are 

incorporated (tangible or intangible / tangible or intangible) into the Work.  

7.2 Health and safety: The Parties undertake to comply with the legal and 

regulatory obligations relating to the protection of the workforce, health, 

safety and working conditions. The Customer must inform Exail about the 

risks and working environment on site. The Customer must offer working 

and safety conditions at least equivalent to those offered by Exail. In addition, 

any work carried out on the Customer's site requires a joint risk analysis to 

be drawn up. 

7.3 Waste: The Customer undertakes to minimise pollution with the Products 

during the performance of the Contract or at the end of the Contract. The 

Customer undertakes to contact Exail when the Product reaches the end of its 

life or is disposed of as waste in order to determine with Exail the best way 

to treat the Product as waste in accordance with the laws and regulations in 

force.  

 

Article 8. Delivery 

8.1. Terms of delivery: Unless otherwise stipulated in the Offer, Exail 

undertakes to use its best efforts to perform the Work in accordance with the 

terms of the EX-WORKS (EXW ICC 2020) incoterm at the place designated 

by Exail. 

8.2. Packaging: Exail undertakes to send the Products with sufficient and 

appropriate packaging quality and level of protection so that they do not 

suffer any damage during transport. 

8.3. Transport costs: Transport costs will be borne by the Customer. 

8.4. Partial delivery:  Exail reserves the right to make partial deliveries after 

notifying the Customer. In this case, payment for these deliveries is due by 

the Customer. 

 

Article 9. Time periods and delays 

9.1. Time periods: The time periods specified are given in the Exail Contract 

for information purposes only. Exail will do its best to comply with them.  

9.2. Delays: The Parties shall inform each other of any delay in the 

performance of the Work. In the event of a delay not attributable to Exail 

(including, but not limited to: Case of Force Majeure, late payment by the 

Customer, late and/or incomplete supply of documentation or information by 

the Customer, withdrawal, suspension or refusal of export authorisation or 

licence, etc.), an extension of the delivery period at least equal to the delay 

period will automatically be granted to Exail. In this case, Exail may also 

claim compensation or terminate the Contract. Without prejudice to the 

foregoing, any type of delay on the part of Exail in relation to the scheduled 

delivery times will not result in any indemnity, penalty, compensation, price 

reduction or cancellation of the Contract.  

 

Article 10: Products sold may not be resold 

The Customer is expected to use the Products sold in the normal course of its 

business. Until the retention of title of the Products sold has been fully lifted, 

in accordance with Article 14.1.1 below, the Customer undertakes not to (i) 

resell the Products delivered, (ii) encumber them with a security interest of 

any kind, (iii) use them as a guarantee or (iv) transfer ownership thereof, even 
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in the form of a guarantee. Notwithstanding the foregoing, the Customer 

undertakes not to resell the Products sold in breach of the obligations set out 

in Article 16. 

 

Article 11. Services associated with the Products sold 

The provision of any Service related to the Products sold is carried out at 

Exail's premises or at any other location identified in agreement with the 

Customer. The said Services will be carried out in accordance with Exail's 

current procedures, and Exail undertakes to inform the Customer of any 

prerequisites or prior arrangements that are the Customer's responsibility. 

Proper compliance with and execution of these prerequisites and prior 

arrangements, under the Customer's responsibility, at the Customer's expense 

and risk, is an essential condition for the performance of the Services. The 

planned execution dates are defined in the Contract and depend on the 

successful completion of the prerequisites and prior arrangements mentioned. 

At Exail's sole discretion, scheduled performance dates may be determined 

from the time of full payment of any deposit due. In the event of delay in the 

performance of the Services, the provisions of Article 9.2 shall apply. The 

relevant personnel of Exail and the Customer, including contractors, sub-

contractors and consultants, are duly informed of any relevant provisions in 

force in any place where the Services are to be performed and undertake to 

ensure compliance with such provisions, Exail and the Customer each 

remaining responsible for their own personnel. 

 

Article 12. Contract change and Suspension 

12.1 Amendment 

The Parties are authorised to request any change to the Contract in writing. 

The other Party will respond (positively or negatively), in writing, as soon as 

possible. Exail will submit an offer including, in particular, the financial and 

schedule consequences of the change. After negotiation between the Parties, 

an amendment to the Contract must be drawn up in writing to validate the 

changes. Once the amendment has been signed, Exail will implement the 

changes agreed with the Customer. No amendment shall be implemented 

without the prior written approval of both Parties. Any consequences of a 

change in law during the performance of the Contract will be borne by the 

Customer, after Exail has provided a quotation. 

12.2. Suspension 

For any suspension of the Work, Exail must give its written agreement, in 

particular as regards its duration. The Customer will compensate Exail for 

the costs incurred as well as those related to its remobilisation at the end of 

the suspension. If suspension results in termination of the Contract, the 

provisions of Article 25 shall apply. 

 

Article 13. Receipt and return of the Work 

13.1. All Work performed by Exail are subject to Exail's standard quality 

control and inspection procedures as may be defined in the Offer. Any 

additional tests and/or inspections agreed by the Parties shall be carried out 

at the Customer's sole expenses. 

13.2. Without prejudice to any claim against the carrier, any claim relating to 

visible defects or non-compliance of the Work performed must be notified in 

writing no later than thirty (30) calendar days after the date of delivery or 

performance of the Work. After this period and without notification to the 

contrary, the Customer is deemed to have received and accepted the Work 

unconditionally and definitively. In order to justify any defect found, the 

Customer shall provide Exail with all evidence to this effect. 

13.3. Any return or new performance of the Work must be agreed in writing 

by Exail. All transport costs and risks associated with the return of the Work 

shall be borne by the Customer. 

13.4. In the event of an apparent defect or non-compliance observed in the 

Work, and duly acknowledged by Exail, the Customer may request the repair 

or replacement of the Work by Exail, at no additional cost and without any 

other compensation for the Customer. The final choice of remedy rests with 

Exail. The Customer will refrain from intervening on its own or having a 

third party intervene and will facilitate any steps taken by Exail to remedy 

these defects. 

13.5. When a Product and/or Deliverable is intended to be integrated with an 

element not supplied by Exail, the Customer is solely responsible for such 

integration and must guarantee Exail against (i) any damage caused by the 

said element to the Product and/or Deliverable as a result of this integration 

and/or (ii) any damage caused by the Product as a result of this integration. 

 

Article 14. Transfer of ownership and retention of title 

14.1. The Products delivered remain the property of Exail until the Customer 

has fully met its payment obligations (principal, interest, penalties and 

applicable indemnities), in accordance with articles 2367 et seq. of the French 

Civil Code. Consequently, and until the transfer of ownership, the Customer 

undertakes to: (i) keep the Products in its custody, (ii) store the Products 

separately so that they remain easily identifiable as being the property of 

Exail, (iii) not remove or alter the identification marks affixed to the Products 

and their packaging, (iv) store the Products in accordance with custom, and 

indications provided by Exail, (v) in the event of seizure or proceedings by a 

third party, before full payment of the amounts due, immediately notify Exail 

and inform the said third party of Exail's retention of title. The Customer is 

solely responsible for and shall bear the risks and costs of loading/unloading, 

handling and appropriate storage of the Products, and undertakes to comply 

with the commitments set out in Article 19. Failure to pay the sums due on 

the due date will entitle Exail to claim the return of the Products. The above 

provisions do not prevent the transfer to the Customer of the risks associated 

with the products sold. 

14.2. Transfer of risks: The risks associated with the Work shall be 

transferred in accordance with the Incoterm (ICC 2020) defined in the 

Contract and/or the Offer. 

 

Article 15. Access to the Customer and Exail sites  

15.1. When necessary throughout the term of the Contract, the Customer 

undertakes to provide free and unrestricted access to Exail, its Affiliated 

Companies and any subcontractors and/or suppliers: to its workshops, 

factories, buildings and offices for any meeting, delivery, installation, 

inspection, integration, testing and/or trials. In such a case, the Customer 

must provide Exail with the following prior to Exail's intervention: 

- Prevention plans, individual or collective protective equipment and other 

instructions necessary for the safety of Exail's personnel, its Affiliated 

Companies and any subcontractors and/or suppliers; 

- Unrestricted access to all information systems and equipment necessary 

for the performance of the Contract. 

15.2. In the event of access by the Customer to any Exail site, the Customer 

undertakes to respect the access and security deadlines and conditions of the 

said site, which will be communicated to it by Exail. 

 

Article 16. Export control 

16.1. The Work may be subject to Export Regulations. Any use, change of 

control and/or re-export contrary to the applicable Export Regulations is 

strictly prohibited. The Customer, who declares that it is fully aware of the 

Export Regulations, undertakes to comply with them and also declares that 

he is not subject to any embargo or similar restriction. 

16.2. Note that, when applicable, the Contract only comes into force once 

Exail has received all the required export or transfer authorisations or 

licences. 16.3. For all Work subject to any Export Regulations, the Customer 

undertakes: (i) to provide, at Exail's request, in a timely manner, all 

assistance, information or certificates required for customs clearance (if 

applicable) or to obtain an export authorisation or licence. Any delay by the 

Customer in supplying them is likely to result in delays in delivery or 

performance of the Contract, as well as various costs which may be invoiced 

to the Customer by Exail; (ii) not to sell, lend, hire or entrust them to a third 

party, temporarily or permanently, if required, without the prior written 

consent of the competent national authority and (iii) to comply with any 

applicable Export Regulations. 

16.4. Any delay in obtaining, or cancellation, or suspension of an export 

authorisation or licence by the competent authorities for reasons outside 

Exail's control will be treated as a Case of Force Majeure. Where applicable, 

the Contract may be terminated without fault in accordance with Article 25.2. 

 

Article 17. Contractual warranty 

17.1. Terms and conditions of the contractual warranty 

17.1.1. The Work are guaranteed against any malfunction that may result 

from a defect in material, manufacture, design or assembly, for: (i) in the case 

of Products, twelve (12) months from the date of delivery of each Product, 

(ii) in the case of Software not integrated into a Product, thirty (30) calendar 

days from the date of delivery of said Software, and (iii) six (6) months in the 

case of Services from their completion date. 
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17.1.2. The Parties agree that no warranty of performance, effectiveness or 

otherwise is given to the Customer in respect of any Product manufactured 

and/or Deliverable. 

17.1.3. The Customer acknowledges having received from Exail the elements 

and information necessary for its decision to enter into the Contract, and 

therefore remains solely responsible for: (i) the use of the 

Products/Deliverables, and (ii) the choice of Services, their compatibility 

with its installations and equipment, as well as their suitability for its needs. 

It is therefore agreed that Exail does not guarantee the suitability of the Work 

for a use determined by the Customer, or the suitability of the Work for the 

uses, transformations and integrations for which the Customer may intend 

them. 

17.1.4. Apart from the legal guarantees of public order and this guarantee in 

Article 17, no other implicit or explicit guarantee of any kind whatsoever is 

granted to the Customer. 

17.2 Exclusion 

17.2.1 The contractual warranty may be invoked, subject to normal use of the 

Work. The contractual warranty is definitively void or excluded in the 

following cases: 

- In the event of the opening, repair or modification of a Product sold by 

the Customer or a third party, without the prior written consent of 

Exail; 

- The Products are not installed by Exail or by a third party with the 

prior agreement of Exail or not according to the instructions in the user 

manual or communicated by Exail; 

- The training to use the Products, mentioned, if applicable, in the 

special terms and conditions, is not carried out by Exail or by a third 

party selected with the prior written agreement of Exail; 

- The component used or the defective design of the Products is 

attributable to specific requirements of the Customer or results from a 

modification or component integrated or required by the Customer; 

- The malfunction is caused by an intervention or following a 

modification carried out without the prior written consent of Exail; 

- The malfunction has been caused by abnormal use and/or use that does 

not comply with the normal function of the Product and/or results from 

non-compliance with the Product's user manual; 

- The failure was caused by normal damage (wear and tear) of the 

Product, or by negligence or inadequate maintenance on the part of the 

Customer; 

- The failure was caused by a Case of Force Majeure. 

17.2.2 Exail is bound to perform the Work under a best-efforts obligation.  

17.3. Application of the contractual warranty 

17.3.1. As soon as the Customer becomes aware of a malfunction covered by 

the warranty, it undertakes to notify Exail in writing, during the warranty 

period. Exail will carry out a remote diagnosis to check the validity of the 

warranty claim. 

17.3.2. In the event that this appeal is declared justified by Exail, Exail alone 

may decide to repair, bring into conformity or replace free of charge, in the 

same quantities and to the exclusion of any indemnity or damages, the 

Product and/or to re-execute the Service or to reimburse the Customer. 

17.3.3. The warranty services will be carried out at Exail's premises, and the 

defective product must be returned to Exail in accordance with the conditions 

of article 17.4 below. 

17.3.4. In the context of interventions under this contractual warranty, the 

initial warranty period will be suspended for the part to be repaired or 

replaced from the date of notification of the defect by the Customer and will 

resume from the date of delivery of the repaired or replaced Product to the 

Customer.  

17.3.5. This warranty covers, at Exail's expense, the repair or replacement of 

defective parts of the Products. Any dismantling or reinstallation of the 

Products will be at the Customer's expense and under its sole responsibility. 

The warranty period will be suspended from the date of notification of the 

defect by the Customer and will resume from the date of delivery of the 

repaired or replaced Product to the Customer. All costs incurred for the 

docking of a vessel or submarine to carry out warranty work shall be borne 

by the Customer. 

17.4. Transport risks and costs 

17.4.1. Any return of Products under warranty must be accepted in writing 

by Exail. 

17.4.2. The risks and costs of returning a defective Product under warranty 

are borne by the Customer. The risks and costs related to: (i) Exail's handling 

of the warranty claim, and (ii) the return of the Products to the Customer's 

premises, are assumed by Exail, within the limits of the country in which its 

site is located. If the inspection carried out by Exail demonstrates that the 

warranty claim is unfounded, the Customer will bear all the costs and risks 

relating to actions (i) and (ii) above. 

17.5. Intervention on the Customer's site 

17.5.1. If Exail agrees to carry out the warranty services on the Customer's 

premises, the interventions will be carried out in accordance with Exail's 

current procedures. 

17.5.2. The Parties undertake to provide each other with all the prerequisites 

and prior arrangements for which they are responsible. The relevant 

personnel of Exail and the Customer, including contractors, subcontractors 

and consultants, will be duly informed of any relevant provisions in force in 

any place where the warranty services are to be performed and undertake to 

comply with these provisions. The Parties remain responsible for their own 

personnel. If the conditions of the contractual warranty referred to in Article 

17.1 above or the prerequisites and prior arrangements stipulated are not 

fulfilled, Exail reserves the right to invoice the Customer for the intervention 

carried out (personnel and travel costs), the rates being available on request. 

 

Article 18 – Liability 

18.1. Exail's total and cumulative liability arising out of or in connection with 

the Contract, regardless of the cause, shall not exceed one hundred per cent 

(100%) of the total value of the Work to which the claim relates. The 

Customer waives any claim, action or recourse and warrants Exail and its 

insurers against any claim, action or recourse by its own insurers in excess of 

this amount. 

18.2. In no event will Exail be liable to the Customer, its agents, employees, 

successors and assigns, for any indirect, consequential or non-consequential, 

incidental, special or punitive damages of any kind whatsoever, including but 

not limited to, losses (including, but not limited to, loss of contract, work, 

use, data, revenue, profits or goodwill), costs, damages, incurred or suffered 

by the Customer or any third party arising out of or in connection with any 

breach by Exail of its contractual obligations. 

18.3. Articles 18.1 and 18.2 do not have the effect of limiting or excluding 

the Customer's right to compensation for damage resulting from gross 

negligence, intentional misconduct or a fraudulent act, nor in the event of 

death or bodily injury attributable to Exail. 

18.4. The Customer is solely responsible and undertakes to indemnify Exail 

against all damages caused to Exail and/or its Affiliated Companies, suppliers 

and subcontractors, in particular, in the event of use of the Work that does 

not comply with: (i) the instructions and recommendations issued by Exail, 

or (ii) the use or purpose for which the Work were delivered or provided by 

Exail. 

 

Article 19.  Insurance 

Each Party undertakes to cover itself against the risks of damage and civil 

liability relating to the performance of its obligations. During the term of the 

Contract, each Party undertakes to provide the other Party with an insurance 

certificate as soon as possible, on first request. 

 

Article 20. Force Majeure 

20.1 In the event of Force Majeure, Exail must inform the Customer by 

registered letter with acknowledgement of receipt as soon as possible after its 

occurrence. 

20.2 The notification of a Case of Force Majeure in accordance with the 

preceding paragraph results in the suspension of performance of the 

obligation that has become impossible for the duration of the Force Majeure, 

subject to the provisions of Article 25. In the event of a notified Case of Force 

Majeure, neither Party shall owe any indemnity or penalty to the other Party, 

and the contractual deadlines shall be extended by a period at least equivalent 

to that of the Case of Force Majeure. 

20.3 If a Case of Force Majeure prevents Exail from fulfilling its contractual 

obligations for more than thirty (30) calendar days from the date of the 

aforementioned notification, and if no agreement has been reached on how 

to continue the performance of the Contract, the Contract may be terminated 

under the terms of Article 25.2.2. Exail will be paid for the Work performed 

and/or delivered to the Customer up to the date of termination. 
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Article 21. Specific provisions for Products for space and aeronautical 

applications 

21.1. It is expressly the Customer's responsibility to notify Exail of the 

aeronautical purposes or applications planned by the Customer for the use of 

the Products sold. In the event of failure to provide information by the 

Customer, Exail will not be liable for any damages to the Customer. In this 

regard, the latter must warrant and indemnify Exail against any consequences 

arising from the use or exploitation of the Products for aeronautical purposes. 

21.2. Without prejudice to the foregoing and to the provisions of Article 21.1 

above, for the supply of Products for space applications, Exail's liability for 

any damage vis-à-vis the Customer as well as the contractual warranty are 

excluded and will cease as from the firing of the launcher incorporating the 

Product (i.e. when the firing can no longer be interrupted). 

 

Article 22. Intellectual property 

22.1 Background Information and Foreground Information  

22.1.1 Each of the Parties remains the owner of the IPR on its Background 

Information, whether protectable or not, relating to the Work, including in 

particular the rights relating to studies, know-how, software, firmware, 

patents, diagrams, models, drawings and other documents supplied or sent by 

the Parties, subject to the rights of third parties. The IPR may not be 

transferred to any third party without the prior written authorisation of an 

authorised representative of the other Party. 

22.1.2 Subject to full payment of all sums due under the Contract, Exail 

grants the Customer, for the sole purpose and duration of the performance of 

the Contract and the use of the Work, to the exclusion of any other use, a 

licence to use only the IPR required on its Background Information, which is 

free of charge, worldwide, non-exclusive, personal, non-assignable, non-

transferable, without the right to sub-licence and revocable at any time. The 

Customer will take all necessary measures to ensure the respect of Exail's 

IPR and their confidentiality, in particular for any industrial secret linked to 

technical documents, studies, information or know-how. 

22.1.3 The Customer grants Exail a non-exclusive, worldwide, transferable, 

non-revocable licence to use all Background Information included in the 

Work and/or the Foreground Information, for the purposes of the 

performance of the Contract and for the duration of such use. This licence 

covers the rights to use, exploit, maintain, produce or reproduce, represent, 

correct, modify, adapt, translate, interpret, market and distribute, in any 

language and on any medium (known and unknown to date), in any format 

and by any means, throughout the world, the IPR belonging to the Customer. 

22.2 Results 

Exail acquires, as and when they are created, full and complete ownership of 

the IPR of the Foreground Information arising from the performance of the 

Work. 

22.3 Infringement and guarantee 

22.3.1 Exail warrants the Customer against any infringement action brought 

by a third party on the grounds that the Products/Deliverables constitute an 

infringement of IPR belonging to the third party. This guarantee is however 

subject to the following conditions: (i) that Exail has the direction of the 

action and the freedom to defend and settle, and (ii) that the alleged 

infringement is not the result of modifications specified or carried out by the 

Customer or by a third party. In the context of this guarantee, and within the 

limits set out in Articles 16.1 and 16.2, Exail will bear the cost of the damages 

that the Customer is ordered to pay in a decision that has acquired the force 

of res judicata based on the demonstration of an infringement. Exail shall, at 

its option and expense: (i) obtain a licence to the rights of the aforementioned 

third party, (ii) modify the part of the Products/Deliverables in question, (iii) 

provide an equivalent replacement solution, or (iv) take back the 

Products/Deliverables delivered and reimburse the Customer for the price of 

the latter, with the application of a reasonable depreciation rate. 

22.4 Software 

22.4.1 Subject to the specific provisions contained in the licence terms 

associated with the Software concerned, which will prevail where applicable, 

for any Software supplied by Exail, the Customer's rights are limited to the 

use of said Software for its own requirements, to the exclusion of any other 

right. This restriction must not be interpreted as limiting the Customer's 

ownership rights to the physical medium of the Software. No source code for 

the Software will be assigned or transferred to the Customer. 

22.4.2. It is the sole responsibility of the Customer to ensure that its hardware 

and IT infrastructures are compatible and suitable for use of the Software.  

The Customer therefore undertakes: (i) not to use the Software for any 

purpose other than that specified in its user licence, (ii) not to copy, study, 

test, decompile or reproduce any Software. 

22.4.3 Exail's liability is excluded as to (i) the use of the Software by the 

Customer and the results obtained by the Customer following this use of the 

Software (ii) the use of the Software made under the sole and unique 

responsibility of the Customer (iii) the consequences, of any nature 

whatsoever, linked to a modification of the Software at the initiative of the 

Customer or to an integration of the Software without the agreement of Exail 

in another hardware or computer system of the Customer. 

 

Article 23. Confidentiality 

23.1. Confidential Information: Each Party undertakes to keep confidential 

the Confidential Information sent to it by the other Party, and undertakes not 

to divulge it, directly or indirectly, to any third party, nor to use it other than 

in the context of and solely for the needs of the Contract, nor to copy, 

reproduce, decompile or reverse engineer it, without the prior written consent 

of the other Party. Confidential Information remains the property of the Party 

disclosing it. Any disclosure of Confidential Information by one Party shall 

not be construed as conferring on the other Party, even implicitly, any right 

whatsoever in respect of such information. The Customer acknowledges and 

accepts that Exail may: (i) exchange Confidential Information with any sub-

contractor, Affiliated Company, partner, consultant or supplier in the context 

of the performance of the Contract, (ii) communicate on the existence of the 

contractual relationship with the Customer, and in particular mention the 

latter as a "customer reference". These confidentiality obligations are valid 

for the period of validity of the Offer and/or the term of the Contract, 

remaining in force for a period of five (5) years from the date of termination 

or expiry of the Contract and/or the Offer. 

23.2 Classified Information: The Parties undertake to comply with the legal 

and regulatory provisions applicable to exchanges of Classified Information 

under the Contract.  

 

Article 24. Ethics and compliance 

The Customer undertakes, from the date drawing up of the Contract as 

referred to in Article 3.2 of the GTCS, to comply with all regulations, laws 

and codes relating to the areas specified in articles 24.1 and 24.2 below: 

24.1 Anti-bribery 

24.1.1. Each Party shall comply with all regulations, laws and codes relating 

to the fight against bribery, including but not limited to the provisions of: (i) 

Law 2016-1691 of 9 December 2016 on transparency, the fight against 

corruption and the modernisation of economic life, and more generally (ii) 

the OECD Convention of 17 December 1997 on Combating Bribery of 

Foreign Public Officials in International Business Transactions and their 

transpositions into any applicable national law. 

24.1.2. At Exail's request, the Customer will provide within a reasonable 

period of time any certificate of compliance with this article, or any other 

declaration reasonably required by Exail. 

24.1.3. The Customer also declares: 

- That it has never violated any law or regulation relating to 

transparency and/or the fight against bribery in France, in its country 

of establishment, and/or in any other country; 

- That it has never been the subject of a civil or criminal conviction, in 

France, in its country of establishment, and/or any other country, for 

violation of a law or regulation relating to transparency and/or the fight 

against bribery, and that to its knowledge it is not the subject of any 

investigation or investigative measure to this effect; 

- To its knowledge, none of its legal representatives has ever been 

convicted of a civil or criminal offence, in France, in the country in 

which it is established, and/or in any other country, for violating a law 

or regulation relating to transparency and/or the fight against bribery, 

and that they are not the subject of any investigation or investigative 

measure to this effect. 

24.1.4. The Customer is prohibited to make any gift, donation, payment, 

remuneration or benefit whatsoever that it may be required either directly or 

indirectly to offer to any employee, manager or representative of Exail or any 

Affiliated Company or to any person likely to influence their decision in the 

context of the performance of the Contract. 
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24.2 Personal data 

24.2.1 The Customer undertakes to comply with the provisions of the 

applicable regulations on the protection of personal data, and in particular 

those of the GDPR, where applicable. 

24.2.2 Under the terms of the Contract, neither Party will process the personal 

data of persons acting on behalf of the other Party without the latter's consent. 

In the event that personal data is exchanged between the Parties in the context 

of the Contract, each Party undertakes to inform the natural persons 

concerned by this data processing in accordance with the applicable rules. 

24.3. Whistleblowing Procedure: Pursuant to Sapin II Act (law n° 2016-1691 

from December 9th, 2016) as amended by law n° 2022-401 from March 21st, 

2022 for the improvement of whistleblower protection, the Customer of Exail 

as well as its subcontractors and/or suppliers are entitled to make any internal 

notice through the Whistleblowing Procedure set up by Exail, subject to 

compliance with the legal requirements. Th Whistleblowing Procedure is 

accessible on Exail website which details the scope, the conditions and 

modalities of notification. It is the responsibility of Exail’s Customer to 

inform their concerned personnel, including their subcontractors and 

suppliers of the existence of the Whistleblowing Procedure and of its 

modalities.   

24.4 Compliance with the provisions of this Article 24 is an essential 

obligation of the Customer. Consequently, and without prejudice to any other 

rights or remedies available to Exail in application of the provisions of the 

Contract, international conventions or the law, including in particular the 

awarding of damages, Exail reserves the right to carry out any useful 

verification to ascertain the Customer's compliance with this article. If it is 

found that any of the obligations entered into by the Customer under the terms 

of this article have not been respected, then Exail will be authorised to 

suspend and/or terminate the Contract in accordance with Article 25, with 

immediate effect, and with no compensation to the Customer. 

 

Article 25. Termination 

25.1. Termination for fault 

If a Party fails to comply with its contractual obligations and this non-

compliance has not been remedied within thirty (30) calendar days from the 

date of the formal notice, the non-defaulting Party shall be entitled to 

terminate the Contract within five (5) working days and without further 

formality. In this case, Exail will be paid (i) for the Work delivered or 

performed for the Customer up to the date of termination and (ii) if the 

termination is due to the fault of the Customer, for the Work in progress 

and/or in production and not yet delivered at the date of termination.  

25.2. No-fault termination 

25.2.1 Bankruptcy: In the event of the receivership, liquidation or bankruptcy 

of one of the Parties, and subject to the agreement of the bodies responsible 

for the proceedings, the Parties shall have the right to terminate the Contract 

in accordance with Article L641-11-1 of the French Commercial Code. 

25.2.2 Force Majeure: The Parties may terminate the Contract in the event of 

non-performance by the other Party of its obligations following the 

occurrence of a Case of Force Majeure, the duration of which exceeds thirty 

(30) calendar days from its notification to the other Party in accordance with 

Article 20. 

25.2.3. Termination following suspension: Exail may terminate the Contract 

if the suspension exceeds ninety (90) calendar days or any other maximum 

period agreed between the Parties in writing. 25.3 In all cases of termination 

without fault, regardless of the reason, each Party remains bound to fulfil its 

contractual obligations until the effective date of termination. In this case, 

Exail will be paid (i) for the Work delivered or performed for the Customer 

up to the date of termination and (ii) for the Work in progress and/or in 

production and not yet delivered at the date of termination and (iii) will be 

compensated for all other consequences of this termination (including but not 

limited to, demobilisation of personnel, termination of subcontracting and 

purchasing contracts, etc.). 

 

Article 26. Miscellaneous 

26.1. The Customer declares: (i) that it is a professional, (ii) that it has had 

the opportunity to negotiate the terms and conditions of the Contract, and (iii) 

that it has sufficient information to enter into the Contract. 

26.2. Transfer or sale: The Contract is concluded by Exail in consideration of 

the Customer and may not be sold or transferred (in whole or in part) by the 

Customer, except with the prior written consent of Exail. The partial or total 

transfer or sale of the Contract by the Customer, with Exail's prior written 

consent, will not imply any reduction in Exail's rights nor any increase in its 

obligations. The Customer acknowledges that Exail has the right to sell or 

transfer the Contract to any company in the group to which Exail belongs. In 

such a case, Exail will be released from its obligations on the effective date 

of the transfer, which will be notified by Exail to the Customer within a 

reasonable time period. 

26.3. Relationship between the Parties: Exail acts solely as an independent 

service provider, under its own responsibility, and without any subordinate 

relationship to the Customer. As such, it cannot be considered as an agent, 

employee or partner of the Customer. 

26.4. Language: all correspondence between the Parties will be in English. 

26.5. Validity: If any of the provisions of the Contract should prove to be null 

and void or unwritten with regard to a rule of law in force or a final court 

decision, it will then give way to the application of common law, without 

invalidating the Contract or altering the validity of its other provisions. 

26.6. Waiver: The fact that a Party does not invoke the benefit or the strict 

application of any provision of the Contract shall not imply a waiver by that 

Party of the benefit of the said provision. 

26.7. Entire agreement: The Contract contains all the agreements entered into 

by the Parties concerning the subject matter of the Contract, with the 

exception of any confidentiality agreements in force, and cancels and 

replaces all undertakings, agreements, representations, conditions, warranties 

or other terms exchanged or agreed between the Parties, without exception. 

Any amendment to the Contract must be the subject of a written amendment 

signed by the Parties, failing which it will be null and void. 

26.8. Address for service: For the purposes of performing the Contract, each 

Party declares that it selects its registered office as its address for service. 

26.9. Subcontracting: Exail is authorised to sub-contract all or part of the 

Contract and remains liable to the Customer, under the conditions and within 

the limits set out in the GTCS, for the performance of the Contract. 

26.10. Notification: All notifications to be made under the Contract shall be 

made in writing (by post or e-mail) to the addresses indicated in the Contract. 

 

27. Applicable law and settlement of disputes 

27.1. Applicable law  

27.1.1 The formation, validity, interpretation, performance or non-

performance, termination, rescission of the Contract or the consequences 

thereof, as well as any dispute between the Parties arising from the Contract 

or from extra-contractual events prior to, concurrent with or subsequent to 

the Contract, shall be governed by French law. The application of the United 

Nations Convention on Contracts for the International Sale of Goods, signed 

at Vienna on 11 April 1980, is expressly excluded by the Parties. 

27.2 Settlement of disputes 

27.2.1 Amicable settlement: In the event of a dispute, the Parties will do their 

utmost to resolve it amicably, within a maximum period of thirty (30) 

calendar days from the date on which the dispute arose. 

27.2.2 Mediation: The Parties may, by mutual agreement, have recourse to 

mediation before going to court. 

27.2.3 Jurisdiction: Notwithstanding multiple defendants or introduction of 

third parties, any dispute between the Parties that cannot be resolved 

amicably or through mediation will fall within the exclusive jurisdiction of 

the competent courts Paris, France.
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Further information 

To know more about our range of products please visit our website: www.exail.com 

 

Our offices 
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